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NOTICE OF FILING

To: DouglasS. Carrico
19291CarricoRoad
Kane,Illinois 62054

PLEASETAKE NOTICEthaton thisdateI mailedfor filing with theClerkof thePollutionControlBoard

of theStateof Illinois thefollowing instrument(s)entitledPOST-HEARINGBRIEF OF COMPLAINANT.

Respectfullysubmitted,

~~elle ~
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box19276
Springfield,Illinois 62794-9276
(217)782-5544

Dated: May 3, 2004

THIS FILING SUBMITTED ON RECYCLED PAPER



LERK S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD ~~4AY052004
ILLINOIS ENVIRONMENTAL ) STATE OF ILLINOIS
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)
Complainant, ) AC 04-27

)
V. ) (IEPA No. 686-03-AC)

)
DOUGLAS S. CARRICO,dlb/a )
CARRICO’S AUTO HEAP, )

)
Respondent. )

POST-HEARING BRIEF OF COMPLAINANT

On October6, 2003,theIllinois EnvironmentalProtectionAgency(“Illinois EPA”)

issuedan administrativecitation to DouglasS. Carrico (“Respondent”).Thecitation alleges a

violation of Section21(p)(1) oftheEnvironmentalProtectionAct (“Act”) (415ILCS 5/21(p)(1)

(2002)), in that Respondentcausedorallowedopendumpingof waste,resultingin litter and

openburningon October23, 2003. Theviolationsoccurredat 19291 CarricoRoad,Kane,

GreeneCounty,Illinois. Transcript,pp. 6-7; Exhibit 1.

Illinois EPAhasdemonstratedthatRespondentcausedor allowedopendumpingon the

site. “Opendumping”means“theconsolidationofrefusefrom oneormoresourcesat a disposal

sitethat doesnot fulfill therequirementsof asanitarylandfill.” 415 ILCS 5/3.305(2002).

“Refuse”means“waste,” (415ILCS 5/3.385(2002)),and“waste” includes“any. . . discarded

material” (415ILCS 5/3.535 (2002)). Theinspectionreportadmittedinto evidenceasExhibit 1

andthetestimonyat hearingshowthatvariousmaterialsincludinginoperableanddamaged

vehicles,vehicleparts,usedtires,scrapmetal,glass,plastic,lumberandcardboardwere

accumulatedon thesite. Tr. at 8-9,22, 34-6; Exh. 1, pp. 7, 9-15. Thesematerialsconstitute



“discardedmaterial”within themeaningof theten-n“waste.”While someofthewastewasin an

open-bayshed,muchof thematerialwason thegroundwith vegetationgrowingover it,

indicatingthat it hadbeenaccumulatedfor a periodof time. Id. Thewastevisible in the

photographsin Exhibit 1 ccinstitutethe“consolidationof refusefrom oneormoresources”

within themeaningoftheterm“opendumping.” Exh. 1 at 9-15.

Respondentownsthepropertyat issue(Tr. at 7) andformerlyconductedasalvage

operationthere(Tr. at 7, 15, 24, 33-34). Respondentadmittedthat thewasteat thesitewas“left

over from theconductofthebusiness”(Tr. at24) andthat thematerialwasplacedon thesite

while hewasconductingbusinessandmaintainingcontrolover thesite(SeeTr. at 33). As the

ownerandpersonwith controlovertheproperty,Respondentcausedorallowedtheopen

dumpingofwasteobservedon October23, 2003.

Respondent’scausingor allowing theopendumpingofthesewastesresultedin “litter”

underSection21(p)(l) oftheAct (415ILCS 5/2l(p)(l) (2002)). TheAct doesnot define“litter,”

but in similarcases,theBoardhaslookedto thedefinition of “litter” in theLitter Control Act:

“Litter” meansanydiscarded,usedorunconsumedsubstanceorwaste. “Litter” may
include,but is not limited to, anygarbage,trash,refuse,debris,rubbish...oranything
elseof an unsightlyor unsanitarynature,which hasbeendiscarded,abandonedor
otherwisedisposedofimproperly.

415ILCS 105/3(a)(2002);seeSt. Clair Countyv. LouisI. Mund(Aug.22,1991),AC 90-64,slip op.

at 4, 6. Using this definition, the vehicles,vehicleparts, usedtires, scrapmetal, glass,plastic,

lumberandcardboardconstitute“litter” underSection21(p)(1)oftheAct, andthereforeRespondent

violatedthat section.

Respondentarguedathearingthat hewasin theprocessofcleaningup theproperty(Tr. at

16, 25),but admittedthat he “hadn’t startedthecleanupafterthefirst inspections.” Tr. at 16. In
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fact,Respondenthadbeenin the“process”ofcleaningup for overayearprior to theOctober23,

2003 inspection,andhadbeengiven fourseparateextensionsofthedeadlineforremovingthewaste-

from theproperty,from theoriginaldeadlineofSeptember30,2002till September30, 2003. Tr. at

37-41. In addition,theIllinois EPAremoved1000ofRespondent’stiresatno costto himundera

ConsensualRemovalAction pursuantto Section55.3(c)ofthe Act. Tr. at 41, 48. Respondent

admittedthateveryletterIllinois EPAsentto him containedawarningofpotentiallegal action. Tr.

at42-3.Nevertheless,Respondenton October23,2003hadstill notachievedcomplianceatthesite.

It is clearfrom his testimonythat he did not heedthesewarningsbecausehe didn’t believethey

werevalid, to his owndetriment. Tr. at43, 49.

Respondentanalogizedhis circumstancesto achild who is doing his bestin schoolandstill

achievesB’s ratherthanA’s. Tr. at 27. Unfortunatelyfor Respondent,the law regardingopen

dumpingis a “pass/fail” situation,andon October23, 2003,Respondentreceiveda failing grade.

TheIllinois EPAphotographsandinspectionreportandtheeyewitnesstestimonyshowthat

Respondentallowedopendumpingofwastein amannerresultingin litter in violationofSection

21(p)(1)oftheAct. Illinois EPArequeststhattheBoardenterafinal orderfinding thatRespondent

violatedthis sectionandimposingthestatutorypenalty.

RespectfullySubmitted,

DATED: May3, 2004

SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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PROOF OF SERVICE

I herebycertify that I did on the~ day ofMay2004,sendby U.S. Mail with postagethereon

fully prepaid,by depositingin a United StatesPostOffice Box a true and correctcopy of the

following instrument(s)entitledPOST-HEARINGBRIEF OFCOMPLAINANT

To: DouglasS.Carrico CarolSudman
19291 CanicoRoad HearingOfficer
Kane,Illinois 62054 Illinois Pollution ControlBoard

1021 NorthGrandAvenueEast
P.O. Box 19274
Springfield, Illinois 62794-9274

andtheoriginal andnine(9) trueandcorrectcopiesofthesameforegoinginstrumentson thesame

dateby U.S. Mail with postagethereonfully prepaid

To: DorothyGunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

MichelleM. Rya~~—~”
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544

THIS FILING SUBMITTED ON RECYCLED PAPER


